NOTE: THIS ARTICLE WAS WRITTEN PRIOR TO THE ENACTMENT OF
§ 1957(f)(1), WHICH WAS ADDED TO THE MONEY LAUNDERING ACT AND
PROVIDES:

“The term “monetary transaction” does not include any transaction

necessary to preserve a person’s right to representation as guaranteed by the sixth
amendment to the Constitution.”



CONTROL ACT OF 1986:

WILL ATTORNEYS BE TAKEN TO THE CLEANERS?

by Edward T. M. Garland and Donalid F Samuel

he Money Laundering Con-
trol Act of 1986! poses a
significant threat 1o drug
dealers. It also threatens
barkers, real estate developers, car
salesmen and lawyers; not just crimi-
nal lawyers, but corporate lawvyers,

bankrupicy lawyers, bank lawyers

and real estate fawyers.

Born in the frenzied closing hours
of the 99th Congress, the Money
Laundering Control Act reflects the
eager — almaost franric — efforts of
Congress to deal with the pervasive
drug problem in this country. Three
months before its passage, basketbaii
star Len Bias and football player Don
Rogers died from cocaine over-
doses; University of Tennessee's
quarterback, Tony Robinson, was
arrested on cocaine sale charges, In
the New York Times the legislative
atmosphere was described as
“crazed.”? The President and First
Ladyappeared on natjional television
to inveigh against the use of drugs,
recommending that prospective
consumers “'Just sav no.” The death
penalty was proposed in Congress
for certain drug offenses.’ Use of the
military to protect the borders from
the invasion of drugs was sug-
gested.* Life sentences without the
possibility of parole were enacted
for drug offenses even if no violence
and nothing more than marijuana
wis involved.s

The Problem Facing
Congress

Endeavors 10 curb the use of drugs
by outlawing their possession or sale
have proved to be relatively ineffec-
tal.b A more decisive approach was
dictated. Congress focused on
money.

Cocaine cannet ordinarily be pur-
chased with 2 VISA, MASTERCARD
or RICH’S charge card, Cash, inever-
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It is now a crime to knowingly engage in a
monetary transaction with criminally derived
broperty valued at more than $10,000 if the
property in fact is derived from specified
unlawful activity.

increasing quantities. flows from the
person who uses 2 line or two on
Saturday night to the ounce or two
purchaser, 1o the kilogram dealer, to
the region's wholeszler to the inter-
national importer. Everybody who
profits int this enterprise needs to dis-
pose of (fe, launder) cash. The
higher up in the distribution chain,
the more cash must be cleansed.
The term "“money laundering”
was coined (50 to speak) long before
the passage of 18 U.S.C. §§1956 and
1937.7 Previous attempts to wage
the drug war on the monetary barzle-
fieid relied principally on an arsenal
of reporting requiremerts and for-
feiture provisions.® Currency trans-
actions ar 2 fimancial institution in-
volving 310,000 must be reported o

the [RS.? The transporuation of cur-
rency across international borders
must also be reported. 9 The receipt
of $10.000 by a trade or business
must be reported. !t The reporring
requirements served three purposes:
First. the Government could identify
individuals involved in substantial
monetary ransaciions. Second, be-
cause drug dealers generally are re-
luctant to furnisht the IRS such infor-
mation. the ease with which they
formerly laundered their currency
was crippled. Third. when the crimi-
nal violated 2 reporting require-
ment. prosecurors could use thar peg
10 convict 2 person whose principal
criminal activity could not be suffi-
ciently proven. the Capone-tvpe
prosecution. Inshort. the creation of
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1 new crime provided aiternative
wavs of imprisoning drug dealers
Prosecutions of individuals who
violared the reporung requirements
proliferated. A jurisprudence of
“structuring offenses’” was devel
oped: A bank customer who engaged
inrwo £9,000 currency transactions
at a bank in one day was considered a
felon for engaging in (ransactions
which were designed to evade {or
avoid} the reporting requirement. 12

The fotfeiture laws, !} though not
criminal in the traditiona! sense, im-
pose an addirjional penalty on con-
victed drug offenders: depriving
them of assets which were used 1o
facilitate their crime or which repre-
sent the proceeds of these crimes.
The forfeiture laws do not outlaw
the receipt of the proceeds of an il-
licit drug transaction, they provide
that the Government will seize those
assets. 4

The Congressional
Solution

The Money Laundering Control
Act cur through the intrigues and
subtleries of reporting requirements
and went right for the juguiar. There
is nothing pianissimo about this new
law. It does not involve merely the
seizure of money. Nor is it limited 1o
drug-related offenses, or to currency
transactions. It is now a crime to
knowingly engage in a monetary
iransaction with criminally dertved
property valued at more than
$10,000 if the property in fact is de-
rived from specified uniawiul activ-
ity. 15 It is also a felony to engage in a
financial transaction with, or to
transport, the proceeds of specified
unleawful activity across United
States borders if the transaction or

transportation is intended (o pro-.

mote any specified unlawful activity
or to conceal the source of the
money or to avoid any reporting re-
guiremernt.16

A few definitions, and a little more
specificity: “unlawful activity” is
any felony under state or federal
law; 7 “‘specified unlawful activity”
refers to those crimes enumerated as
predicate acts under the federal
Rackereer Influenced and Corrupt
Organizations Act (RICO), '8 which
inciudes mail fravd, wire fraud,
bankruptcy fraud, bank fraud, em-
bezzlemen:, narcotics offenses, a3
well as scores of orher federal and

state c¢rimes:'¥ “financial transac-
tion” s defined as either the transfer
of funds or a transaction involving a
financial institution whose activities
affect interstate commerce, 20

With these definitions in mind,
the money laundering laws can be
better understood: (1} A person who
engages in 2 financial transaction
with proper:y which in fact is de-
rived from specified criminal activ-
iry, knowing that the property is de-
rived from any state -or federal

-criminal 2ctivity?! with the intent to:

{a) promote 2 specified crime, or {b)
conceal the source of the property,
or{c)avoida reporting requirement,
is guilty of a felony.2? {2) A person
who transporis any monetary instru-
ment across 2 United States border
with the intent 1o promote 2 speci-
fied crime or to conceal the proceeds
of a specified crime is guilty of 2
felony.23 (3) A person who engages
in 2 monetary transaction (such as

depositing or withdrawing a check -

or currency in a bank) involving
more than $10,000 which is derived
from specified criminal activity,
knowing that the money is derived
from any felony, is guilty of money
laundering.2¢ “Knowing" of course,
includes both acrual knowledge and
“deliberate ignorance."2% This arti-
cle focuses on this last provision, en-
gaging in a monetary transacrion
with tainted funds.

In its essential profile, §1957 re-
sembles a traditional receiving
stolen property offense, except that
it is now iliegal to receive the pro-
ceeds of virtually any illegal activity,
not just the hot goods. There are six
elements of 2 §1957 violation: (1)
The defendant must engage or at-
tempt to engage (2) in a monetary
transaction {e.g., depositing or with-
drawing money from 2 bank) (3) in
criminally derived property (4)
knowing that the property is crimi-
nally derived property and has 2
value of more than §10,000 {5} and
the value of the criminally derived
property must exceed $10,000 (6)
and the property must be derived
from specified unlawful activity,26

Though a comparison berween
this offense and dealing in stolen
merchandise or the cash from a bank
robbery is alluring, concepruzlly and
practically this new money laun-
dering law stakes out new rerrain in
the fieid of criminal culpability.
Stolen merchandise and the cash in
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the bank bag are contraband. They
are no different than cocaine. The
knowing possession or transfer of
contraband is malum in se. Money,
on the other hand, is not contra-
hand. Indeed, it is “legal tender for
all debts, public and private”” Money
which is traceable back through gen-
erations of transfers to an illicit
source is not comparabie to the cash
with the stains from an exploding
dve pack. It does not “belong” to

(Continued on page 188}
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{Continued from page 187)

somecne else, A transferee’s posses-
sion of a stolen car or stolen cur-
rency perpetuares the victim’s 1oss,
Not so with the proceeds of a drug
transaction or proceeds traceable to
gambling profits.

Consider the possibilities of this
new law. A gambier buys a car. The
car deaier deposits the money. If the
car dealer knew the money was part
of the purchaser’s winnings, the
dealer faces ten years for money
laundering. Consider a bank officer
who approves a nominee loan from
which he benefits; he pays his doctor
for a heart transplant. The doctor, in
whom the bank officer confided
about his misapplication of bank
funds, deposits the money in his
bank account. The doctor is guilty of
money laundering.

‘Or this: A lawyer is told by his
client that his business is permeated
with fraud. He has been indicted.
The lawyer accepts a fee in excess of
$10,000 and deposits the money in
his firm's account. According to the
biack letter, that's a crime,

There are staggering implications
for lawyers, lawyers who do real es-
tate closings, lawyers who advise se-
curities deaiers, bank lawyers and,
of course. criminal defense lawyers.
If your client dabbles in ill-gotien
gains and confides in you, his gains
had berter not become yours.

In recognition of the threat the
law poses to criminal defense attor-
neys, Rep. Bill McCoilum (R-Fla.)
proposed an amendment to §1957
prior to its passage which would
have exempted bona fide attorney
fees from the scope of the statute.2”

...it is now illegal to receive the proceeds of
virtually any illegal activity, not just the bot
goods.

This amendment passed the House
on two occasions,?® bur when the
Conference Committee deliberated
on the amaigamation of the House
and the Senate versions of the
money laundering laws, the amend-
ment was jertisoned.?® Though no
published report was issued by the
Conference Commitiee, Comiments
by two members revealed that the
amendment was believed to be un-
necessary because the Sixth Amend-
ment consecrated the attorney-
client relationship and shielded
financial transactions which reflect
the payment of bona fide fees from
the Act.3¢ Revealing the frantic pace
at which Congress was irying to pass
this constituent-pleaser, the initial
proponent, Rep. McCollum, aiso
acknowledged that the amendment
was deleted because of “the lateness
of the hour."3!

Being stripped of the legislative
shield on the theory that Congess
did not intend the arrow 1o reach
attorneys provides little comfort.

The Department of
Justice Response

Indeed, the ever-vigilant Depart-
ment of Justice put more bow to the
fligh: of the arrow. On January 15,
1987, in its initial instructions to
prosecuting attorneys,3? the Depart-
ment did not exempt attorneys. On
the contrary, the exposure of attor-
neys was made explicit by the caveat
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“Approval By The Assistant Arrot-
ney General Of The Criminal Divi-
sion Is Reguired For {§1957] or Any
§1956 Charge If The Defendant Is
An Attorney And The Proceeds Rep-
resent Attorneys' Fees.''33

This initial memorandum became
formal policy when the Department
of Justice issued the draft of its “'blue
sheet” on August 3, 1987 relating to
the prosecution of money laun-
dering offenses. ™ After reviewing
the structure of §1957, this "“Prose-
cutive Policy™ outlined the Depart-
ment's position on charging attor-
neys with a money laundering
offense. The following guidelines
were established:

1. No prosecution will be initiated
with respect to bona fide attorneys’
fees paid to a criminal defense attor-
ney for representation in a criminal
case unless there is proof beyond 2
reasonable doubr that the artorney
had actual knowledge of the illegal
source of the property.?s

1a. Fees paid by another are not
“bona fide” if the fee is paid to
protect that other person’s iden-
tity or legal interests or any other
interests of the overall criminal
venture, Such payments mav 10t
be bona fide, but there is no pre-
surnption that they are not. If the
artorney’s obligation runs 1o the
client without conflict, 2 third
party fee is considered bona
ﬁde_56 )
1b. Sham transactions, such a:
nominee pavments or wiliful ef
forts to defeat the forfeiture law:

are not hona fide 3"

1c. There is no need to prove

that the aitorney. was part of the

criminal activity from which the

property was derived. 8

2. Such proof of actual knowiedgt
must consist of evidence other thar
confidential communications be
tween the attorney and his client.?

2a. Wiliful blindness is no

enough to prove actual knowl
edge in deciding whether 1o init
ate a prosecution ¢

2. While willful blindness isno

(9
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enough to {nitiate 1 prosecunan,
it will suffice for a convicton.+
2c. A confidential communica-
tion may be used at trial if other
evidence would suffice to estab-
lish the atrorney’s knowiedge be-

yond 2 reasonable doubt 42

2d. The Goverrunent may not

furnish the information to the at-

torney in order to establish acrual

knowledge 43

3. Proof of actual knowledge may
not consist of evidence of what the
attorney learned preliminary 1o of
during the representation and in
furtherance of the obligation to rep-
resent the client effectively#

The Guidelines are inadequate. In-
deed, even if the Guidelines were ad-
equate, the fact that they are no
more than “guidelines” negates any
protection they offer. Within the
four pages of the Guidelines’ treat-
ment of artorneys gqua defendant,
there are three disavowals of the au-
thority of the Guidelines to confer or
create any rights, expectarions or
benefits.45 Courts which have been
asked to enforce similar DOJ guide-
lines have uniformly refused ¢ In
light of the uneaforceability of the
guidelines, an attorney would be
foolish 1o rely upon the guidelines
for protection. At the whim of the
Deparument, or a recalcitrant U.8.
Attorney, an attorney could be pros-
ecuted evern if he did not have "ac-
tual knowledge” of the source of his
fee. Perhaps a prosecuror would ar-
gue that the attorney “should have
known' of the source. An attoracy
suspected aof being crooked may be
the victim of a more “expansive”
interpretation of the Act. The Ad-
ministration may change, bringing in
new DQJ deputies and assistants
with different views about statutory
construction. Needless 1o say, no ex
post facto defense is available. And
speaking of starutory construction,
any reliance on the Conference
Comritiee members’ statements
about the reason for abandoning the
McCollum amendmenti™ would be
iil-advised. A basic tenet of legisla-
taive interprecation provides that
when Congress defeats or with-
draws an zmendment, its terms are
presumed to have been rejected ¥
The DOQJ certainly viewed the rejec-
tion of the McCollum amendment as
its ticket to prosecute atrorneys who
do no more than receive bona fide
attorney fees,

Would You Sell & Used
Car to This Man?

Even if the Guidelines were scru-
pulousiy obeyed by all prosecutors
and courts, the Money Laundering
Control Act as thus construed is 2
disastrous law. As applied to all com-
mercial ventures, whether service
industries or merchandise retailers,
the Act represents an ill-fated adven-

ture which is sure to miscarry. Con--

sider these problems:

1. The Guidelines erect a shield
only around criminai defense attor-
neys. All other attorneys, as well as
doctors, bankers, realtors, car sales-
men and real estate developers may
be prosecuted if they choose to re-
main (blissfully) ignorant that the
funds they received were the pro-
ceeds of any unlawful activity — if,
in fact, the funds were derived from
specified unlawful activity. 49 It is un-
clear how one is supposed t¢ know
such things. The guidelines,5% as well
as a monograph prepared by the
DO}, 5t suggest that circumstantial
evidence is sufficient to establish 2
defendant's knowledge. These
sources list examples of the circum-
stances which would “'put someone
on notice” that he is receiving
money from someone who is a crim-
inal: for example, “conducting busi-
ness at irreguiar hours,” “acceptance
of a commission above market
rates,” “‘use of suspicious identifica-
tion,” “‘knowledge that the legiti-
mate income of the purchaser is in-
sufficient to afford the purchased
goods.” Apparently, the drug courier
profile, as well as the mail fraud per-
petrator profile, the bank embezzier
profile, the pornographer profiie
and the counterfeiter profiles? wili
become part of the curriculum of
seminars for every profession,

2. When does the defendant have
to acquire knowledge of the source
of the moneyv? Not at the time he
receives the money, bur at the time
he engages in a financial transaction
~— {.e, puts the money in or with-
draws the money from his bank.%?
Suppose 1 real estate developer sells
properiv to 1 man wearing no goid
necklaces who is known to be 2 secu-
rities dealer. A ten-year note is exe-
cuted. Two years later, the newspu-
per reports that the securities dealer
was indicted on charges that he was
engaged in 1 widespread mail fraud

{Continued on page 190)

Some banks think that
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different kind of ransaction
account, escrow business is
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understand how to deal with
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good customers who require
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provisions, fast turn around
and highly competitive fee
structure also are important
reasons to call First Atlantg
first. Contact Tom Gould at
332.8890. ask him a lfew
tough gquestions and you will
be amazed how quickly vou
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(Continued from page 189) h

scheme. The developer may not de-
posit additional instaliment pay-
ments without exposing himselfto a
§1957 charge. A bank may not con-
tinue to receive monthly payments if
it held the securities dealer’s mort-
gage. :

A related problem exists if money
is paid into a fund and the donor is
tater learned to be 2 perpetrator of
specified criminal activity. A banker
sets up 2 scholarship fund at 2 uni-
versity. A vear later, the school offi-
cials tearn that he was incarcerated
for embezzlement, Not only can no
more money be received from the
donor, the funds in the account may
not be taken out: withdrawing the
money is 2 “financial transaction.”

3. What is “property” derived
from criminal activity? Will pro-
ceeds of a mail fraud scheme be
traced from one asset to the next
indefinitely? What about com-
mingled funds? Will the proceeds-in/
first-out; proceeds-in/last-out theory
apply?s Consider 2 criminal who
uses a house, purchased with “in-
sider trading” money, as collateral
for a loan to pay 2 doctor's bill. If the
doctor knows about the source of
the collateral, is the doctor 2 money
taunderer when he deposits the
money in his account?

4. Note thar the money need not
he used for the benefit of the crimi-
nal. A mobster sends his mother 1o 2
nursing home; a drug dealer sends
his daughter o college; an embezzier
sends a check to United Way. If it's
dirty money, the nursing home, the
college and the chariry are prohib-
ited from enguging in transactions
with it

5. Though the Government may
not inflict knowledge on a ¢criminal
defense attorney. all others are sub-
ject to the knowledge being acquired
in that way. A developer istotd by an
FBI agent that his fong-time cus-
tomer cheats people through the
mail: the developer may make 0o fu-
ture deposits. A DEA agent writes 2
letrer to a bank zdvising the loan offi-
cer that one of the banks borrowers
bribes colicge athictes. The bank
cannol 4ccept unyvmore payments,
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There are staggering 1mplzcatfonsfor lawyers,
lawyers who do real estate clossings, lawyers
who advise securities dealers, bank lawyers and,
of course, criminal defense lawyers.

Criminal Defense
Attorneys

Despite the superficial gesture
ofered criminal defense attorneys by
the DOJ Guidelines, the threat to the
Sixth Amendment righs to effective
assistance of counsel is siriking:

1. The Guidelines proclaim that
willful blindness is not enougit to
initiate a prosecution.$3 That is not
to suggest that the Government will
not rely on that theory at trial; just
that a prosecution will not be initi-
ated if that is the theory, An artorney
would do well, then, willfully to re-
main blind.

2. There is no provision in the
Guidelines for cases in which a client
has engaged in specified criminal ac-
tivity and hires an atrorney with the
proceeds ~— all of which is actually
known by the attorney — but the
attorney is confident that the defen-
dant has 2 sirong defense. Perhaps
the stature of limirations for the spe-
cified criminal activicy has run years
2g0; or an obvious fourth amend-
ment violation would lead to the
suppression of essential evidence; or
a classic entrapment defense appears
viable. If an artorney takes a fee from
a defendant under such circum-
stances, the atzorney is still guilty of
money laundering.

An interesting corollary to the en-
{rapment Circumstance is presented
by the prospect of a defendant using
“sting” money 10 hire an attorney.
Suppose 1 county commissioner re-
ceives §25.000 from an undercover
FBf agent to vote "Ave  ona zoning
matter. He is indicted. He pavs his
attorney $15.000 from the sting
money. Is that property derived
from specified uniawful activiey?

Finallv, consider an artorney who
is told the facts of the crime by his
client and th= atterney honestly and
in good faith believes that the defen-
dant is guilty of 2 crime, but thar it is
2 lesser-included offense which is

not a Vspecified’ crime and he takes

the fee. Remember that the “know-
ing” element for §1957 is only that
you know the money is derived from
any illegal acrivity3¢ The money
must in fact be derived from speci-
fied unlawful activity, but you need
only be aware that the money is de-.
rived from some criminal activity.
An atzorney who believed that he
could convince ajury to return d ver-
dict on a lesser-inciuded (non-
specified) crime, would be 2 money-
taunderer if his ¢lient is convicted of
the greater (specified) crime.

3, If che clientis acquirted of crim-
inal charges, may the attorney rely
on that acquittal when he is charged
with money laundering? It would
seemn that the attorney could rely on
neither res judicata nor collateral es-
toppel. Could he not be found guilty
of conspiracy to launder money of
attempted money laundering if the
client is acquitted but the lawyer
thought the client was guilty?>”

4 The Guidelines provide that the
Government wili not rely on 2 confi-
dential communication berween an
attorney and a client to initiate 2
prosecution. Once the prosecution
is initiated, however, the Govern-
ment may use such evidence. Start-
ing November 1, 1987 there is no
more parole.58 Nor may defendants
file motions for reduction of sen-
tence anvmore.’® The Government
may file 2 motion for reduction of
sentence if a defendunt cooperates
in providing informatton to the Gov-
ernment.® When 4 client hears that
prison door behind him, with no pua-
role and only one way to reduce his
sentence. his former attorney is fair
and tempiing game. Advice 1o atar
nevs: “The first thing we do fer's kill
all the clients.”

Of course. if an informant or un-
dercover ugent comes in your office
wired. the ensuing conversauon is
not confidendal and if vou take the
fee with sufficient knowledge. the
Government will use that communi-
cation 1o initidie 1 prosecunion.
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3. A cliear confides in vou that all
his money is derived from specified
crimninal activity with the exception
ofa $15,000 inherirance. He reveals
his sordid activities in lurid detail.
The attornev takes the $15,000 and
then s indicted for money jaun-
dering. May he breach the privilege
at his own trial for money-
laundering and explain that though
he was toid most of the client's
money was tainted, his fee was not?

6. A criminal artorney is only pro-
tected to the extent that he agceptsa
fee and acquires knowledge with re-
spect 1o a particular case. Consider
an attorney who represents a client
inasecond case, either civil or crimi-
nal. The knowledge he acquired dur-
ing the first case, including all the
evidence at the first trial, could be
used to show that the attorney had
knowiedge azbout his client's busi-
ness and the source of his fee for the
second case,

7. Though the Government is not
permitted 1o provide the requisite
knowledge 1o an attorney about the
sources of his client's fee, may an
attorney ignore an indictment which
graphically sets forth the defen-
dant’s conduct and identifies assets
subject 10 forfeiture under any of
variouns laws which provide for the
forfeiture of ill-gotten gains?¢l
Though many courts have helid thara
clien: may pay his attorney with as-
sets otherwise subject to forfei-
ture 62 the new ‘Money Laundering
Act would surely give pause to an
attorney before such an identifiable
monerary asset is taken as a fee. An
attorney roight venture to take a fee
which may someday be lost in a for-
feiture proceeding, but taking a fee
which may someday tead to the az-
torney losing his license and liberty
in 2 criminal proceeding is 1 differ-
ent matrer,

The DOJ] Guidelines' unenfor-
ceability is a particularly sinister
probiem in the context aof prosecut-
ing crimina! defense attorneys, Our
liberty should not repose in the good
fzith of the prosecutor or his gratui-
tous restraint, [tis no longer Vin God
We Trust” when we take currency, it
is the benevolence of the prosecutor
on which we rely. The inevitable re-
sule is that defendznes will go with-
out retained counsel even if they
have legitimare assets. Artorneys
will stop accepting fees in marginal

...attorneys, doctors, bankers, realtors, car
salesmen and real estate developers may be
prosecuted if they choose to remain ignorant
that the funds they received were the proceeds of
any unlawful activity

cases — cases in which the source of
the fee is questionable. When a client
comes 10 my door, he had berter be
able to prove (o me 10 2 fair certainty
that the fee is clean. If he cannot
satisfy that burden -— a burden far
more stringent than DOJ's — and if
other private attorneys have an
equal appetite for freedom, the de-
fendant who cannot prove the legiti-
macy of his asets to an attorney will
go without rerzined counsel.

Under the regime of this Machia-
vellian law, not just the adversarial
‘aspect of the criminal justice system,
but the sixth amendmen:, mus: yield
to the fanatical drive to curb drugs.
These are not metaphysical abstrac-

tions we are debating. We are talking
abour marshals walking into vour of-
fice and raking yow out becauvse the
securities dealer you represented
was insiding with Ivan Boesky, and
you knew it. [f you were suspicious
about the source of your client’s
funds for the real estate deal vou
closed, vou might want to put some
of your fee aside for bail.

And the next time a clien: comes
int your office without a certified fi-
nancial statement, “Just Say No”

Feootnotes

{. Anti-Drug Abuse Actof 1986, Pub.L.No 99-
570, 100 Srac. 3207-21, (codified at 18 U.5.C.
§1956-57 {198™)).

{Continued on page 19.2)
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